STATE OF MINNESOTA
DEPARTMENT OF NATURAL RESOURCES

RECORD OF DECISION
In the Matter of the Determination FINDINGS OF FACT,
of Need for an Environmental CONCLUSIONS, AND
Assessment Worksheet for the ORDER
Niagara Water Bottling Project in
Elko New Market, Scott County,
Minnesota

FINDINGS OF FACT

1. On or about December 7, 2022, the Minnesota Environmental Quality Board (EQB) received a
petition requesting the preparation of an Environmental Assessment Worksheet (EAW) for the
proposed Niagara Water Bottling Project in Elko New Market, located in Scott County, Minnesota
(Petition).

2. The EQB determined that the Petition met the threshold requirements set forth in Minn. R.
4410.1100, subp. 1 and 2.

3. The EQB determined the Department of Natural Resources (DNR) was the Responsible
Governmental Unit (RGU) for making the decision on the need for an EAW. Minn. Stat. §
116D.04, subd, 2a(c) and Minn. R. 4410.0500, subp. 1. Pursuant to the requirements of Minn. R.
4410.1100, subp. 5, the Petition was transmitted to the DNR on December 12, 2022 for a
determination of the need for an EAW. Notice of the assignment of the Petition to the DNR was
published in the EQB Monitor on December 13, 2022.

4. On January 4, 2023, the DNR requested a 15-day extension on its need decision. The EQB granted
the extension the same day.

5. Pursuant to Minn. R. 4410.1100, subp. 2, a petition for an EAW must contain the following
information:

a. adescription of the proposed project;
b. the proposer of the project;
c. the name, address, and telephone number of the representative of the petitioners;

d. abrief description of the potential environmental effects which may result from the project;
and

e. material evidence indicating that, because of the nature and location of the project, there
may be potential for significant environmental effects.

Niagara Water Bottling Project in Elko New Market Citizen Petition Record of Decision — Page 1



6. The project identified in the Petition is the Niagara Water Bottling Project in Elko New Market
(Proposed Project), proposed by Purple Rain Properties, LLC, an affiliate of Niagara Bottling,
LLC. The petition indicates that the Proposed Project would construct and operate a 425,000
square foot facility on 120 acres in the City of Elko New Market, Scott County, located along a
stretch of [-35 and County Road 2, in a new industrial development known as Park I-35.

7. The Petition alleges that this Proposed Project may have the potential for the following
environmental effects:

a. The Proposed Project’s anticipated water usage would be up to 310 million gallons of water
per year, which could lead to the water levels in the aquifer to potentially decline, leading
to a reduction in the availability of water for other uses.

b. The Proposed Project’s anticipated groundwater usage could potentially concentrate
existing groundwater contamination and pollutants, potentially leading to decreased
groundwater quality, which could make the water unsafe for drinking or other uses.

c. The production and transportation of bottled water requires significant amounts of energy,
and this process generates greenhouse gas emissions. These emissions contribute to global
warming, and they could have negative impacts on the planet's climate and ecosystems.

8. Minnesota Rules 4410.1100, subp. 2E requires that the petition contain material evidence
indicating “that, because of the nature and location of the project, there may be potential for
significant environmental effects.” It must also physically accompany the petition and may not be
included as merely a reference or citation to where the material evidence can be found. In short,
the evidence should accompany the petition and the RGU should not be required to search for the
evidence.

9. The Petition contained the following material evidence:
a. Maps:

1. Statewide Minnesota map showing United States Geological Survey streamflow
gauge of Vermillion River near Empire MN.
https://waterwatch.usgs.gov/index.php/r=mn&id=ww_current. December 4, 2022.

ii. Minnesota Geological Survey. County Geologic Atlas Status Map. Undated
screenshot.

b. Articles:

i. Peters, Dave. “Ground Level Blog: Drinking from a limestone quarry in Burnsville
and Savage” MPR News. April 15, 2014.

i1. Marohn, Kristi. “MN Supreme Court partially reverses appeals court on White Bear
Lake water levels.” MPR News. July 15, 2020.

c. Government documents:

i. City of Elko New Market. Alternative Urban Areawide Review Update for City of
Elko New Market. (January 2022)

ii. City of Elko New Market. Park I-35 Industrial Park/Beverage Manufacturing
Facility FAQ. (Accessed December 7, 2022).
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1il.

1v.

Vi.

Vii.

Viil.

IX.

xi.

City of Elko New Market. September 22, 2022 City Council Meeting Agenda and
Materials. (September 2022).

City of Elko New Market. November 29, 2022 Planning Commission Meeting
Agenda and Materials. (November 2022).

Metropolitan Council. Final Report: Regional Drinking Water Supply,
Groundwater Recharge and Stormwater Capture and Reuse Study, Southeast
Metro Study Area. (April 2016).

Minnesota Department of Natural Resources. County atlas status list. (Obtained
from
https://www.dnr.state.mn.us/waters/groundwater_section/mapping/status.html,
Dec. 7, 2022).

Minnesota Department of Natural Resources. White Bear Lake at White Bear Lake,
Manitou  Island;  Cooperative  Stream  Gaging.  (Obtained  from
https://www.dnr.state.mn.us/waters/csg/site.html?id=82016700, Dec 7, 2022).

Minnesota Geological Survey: University of Minnesota. Supplement to the Scott
County Geologic Atlas. (January 2007).

Minnesota Pollution Control Agency. Plastic microbeads in Minnesota: Potential

impacts of plastic microbeads, used in many consumer products, on environmental
and human health. (December 2014).

Minnesota Pollution Control Agency. Vermillion River Watershed TMDL Report:
Mississippi River — Lake Pepin Major Watershed. (September 2015).

Vermillion River Watershed Joint Powers Organization. Frequently Asked
Questions: Impaired Waters near the City of Elko New Market and the Watershed
Restoration and Protection Strategy (WRAPS). (March 2015).

10. In addition to the materials attached to the petition, interested citizens and City of Elko New
Market Staff provided additional material evidence to DNR for consideration. Documents
provided are listed below. References and citations for additional resources that do not meet the
definition of material evidence are not listed. Minn. R. 4410.1100 Subp 2E.

a. Letters:

1.

Griffith, Carly, on behalf of the Minnesota Center for Environmental Advocacy.
Letter of support for the Petition on the Niagara Bottling Project. (Dec. 29, 2022).

b. Government Documents:

1.

ii.

1il.

1v.

City of Elko New Market. Jordan Aquifer Presentation. (Dec. 15, 2022)

City of Elko New Market. Local Water Supply Plan: Elko New Market, MN
(Revised December 19, 2022).

City of Elko New Market. Well Water Level Data: Elko Wells 2, 3, and 4; New
Market Well 2.

LRE Water. Memo: Summary of LRE Water’s Review of the Lakeville Well No. 3
Aquifer Test Report, City of Lakeville; and, Impacts to Groundwater Supply from
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11.

12.

13.

14.

15.

16.

17.

Development of the Detailed Area Plan Study Area, Scott County, Minnesota. (Feb
15, 2023).

v. Minnesota Department of Natural Resources. Dakota County Aquifer Tests—
Lakeville Aquifer Test Report. (July 3, 2017).

vi. Scott County. Scott County 2040 Comprehensive Plan. (June 18, 2019).

Niagara Bottling, LLC is proposing to construct a water bottling facility in Elko New Market to
provide bottled water primarily to the Twin Cities region. Currently, bottled water is shipped to
the Twin Cities region from other states, including Wisconsin and Missouri.

Niagara Bottling proposes to utilize the city of Elko New Market’s municipal water supply from
existing wells. No private wells would be drilled for Niagara Bottling and no new municipal wells
are proposed.

The Proposed Project seeks to use 425,000 gallons of water per day, or 155 million gallons per
year, for the first phase of their operation, which would include two bottling production
lines. Niagara Bottling, LLC has indicated to the city of Elko New Market their intent to expand
by an additional two production lines in the future which would double the facility’s water usage
to a total of 850,000 gallons per day, or 310 million gallons per year.

The city of Elko New Market is currently authorized under DNR water appropriation Permit No.
1984-6141 to pump an authorized maximum volume of 135 million gallons of water per year
(MGY). The city of Elko New Market has requested an increase to its DNR water appropriations
permit to allow up to 365 MGY, a 230 MGY increase. The explanation from the city of Elko New
Market on November 28, 2022, in its request is described as “The requested increase in water
appropriated stems from continued growth in Elko New Market, in particular a large new industrial
user (water bottling plant) that will potentially be coming online within a year and will have a high
regular daily water demand.”

The city of Elko New Market pumps its water from three wells that are constructed in the
Ordovician Prairie du Chien-Jordan aquifer (OPCJ). The new groundwater use is proposed to be
sourced from these three wells. This aquifer in Dakota County is generally well-characterized.

Minnesota Statute § 116D.04, subd. 2a(c) requires the RGU to prepare an EAW where a petition
signed by not less than 100 individuals who reside or own property in the state “demonstrates that,
because of the nature or location of a proposed action, there may be potential for significant
environmental effects.” See also, Minn. R. 4410.1100, subp. 6 and Car!/ Bolander & Sons Co. v.
Minneapolis, 448 N.W. 2d N.W. 2d 804, 810 (Minn. Ct. App. 1992).

Both Minnesota Statutes and Minnesota Rules describe what an RGU must consider in response
to a petition when it determines whether, because of the nature and location of the project, there
may be a potential for significant environmental effect and thus require an EAW. Minn. Stat. §
116D.04, subd. 2a(c). The factors that must be considered are the nature and location of the project
and the criteria for potentially significant environmental effects described in Minn. R. 4410.1700,
subp. 7. Id. and Minn. R. 4410.1100, subp. 6.
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18. The RGU shall deny the petition if the evidence presented fails to demonstrate that the project may
have the potential for significant environmental effects. In considering the evidence, the RGU
must take into account the following factors:

a. type, extent, and reversibility of environmental effects;
b. cumulative potential effects of related or anticipated future projects;

c. the extent to which environmental effects are subject to mitigation by ongoing public
regulatory authority; and

d. the extent to which environmental effects can be anticipated and controlled as a result of
other available environmental studies undertaken by public agencies or the project
proposer, including other Environmental Impact Statements (EISs).

Minn. R. 4410.1100, subp. 6 and Minn. R. 4410.1700, subp. 7.

19. An RGU is not required to undertake environmental review on the basis of speculative information.
Reserve Mining Co. v. Herbst, 256 N.W. 2d 808, 829-30 (Minn. 1977).

20. Minnesota Rules 4410.0200 subpart 65 defines a “project” as a governmental action, the results of
which would cause physical manipulation of the environment. The petition identifies the project
as the proposed Niagara Water Bottling Project.

21. An action can only be considered a “project” under Minnesota Rule chapter 4410 if the action
requires a governmental approval. The DNR has an approval authority of a water appropriations
permit pending for the Proposed Project, as identified in the petition. Minnesota Rules 4410.0200
subpart 4 defines “approval” as a decision by a unit of government to issue a permit or otherwise
authorize the commencement of a proposed project. The petition identifies three governmental
approvals applicable to the Proposed Project, including state and local approvals. The DNR’s water
appropriation permit is identified among these governmental approvals.

22. The Petition alleges that the Proposed Project could lead to the water levels in the aquifer to
potentially decline, leading to a reduction in the availability of water for other uses.

23. There are numerous domestic wells in the vicinity of Elko New Market which serve residential
properties in southeastern Scott County, western Dakota County and northern Rice County.
Generally, most are constructed in the same aquifer (OPCJ) as the city of Elko New Market
production wells and are in the range of 300 feet or more in depth.

24. Water Appropriation Permits for municipal use in Scott County range from a permitted annual
volume of 135 million gallons at Elko New Market per year to 2,252 million gallons per year at
Shakopee. Average municipal permitted volume in Scott County is 778 MGY.

25. The Proposed Project is subject to Minnesota state water appropriation laws administered by the
DNR. Under state law, the DNR is authorized to allow, limit and suspend water uses consistent
with these applicable laws and statutes.

26. Minnesota Rules 6115.0730 state that, if a groundwater appropriation permit may result in
reducing the water levels below the reach of domestic or public water supply wells, the permit
may not be issued until the applicant has agreed to accept a modification or restriction of the
permit to provide for an adequate domestic water supply or submitted an agreement with the well
owner(s) which outlines how water supplies will be maintained.
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27.

28.

29.

30.

31.
32.

33.

34.

35.

36.

37.

The Petition alleges the Proposed Project water use could potentially concentrate existing
groundwater contamination and pollutants, potentially leading to decreased groundwater quality.

The Petition did not contain any material evidence that supported this allegation.

DNR staff reviewed the city of Elko New Market’s January 2022 Alternative Urban Areawide
Review (AUAR) Update, contained in the petition and the mapping tool What's in my
Neighborhood, maintained by the Minnesota Pollution Control Agency, to identify any potential
sites of known groundwater contamination. No existing groundwater contamination or other
pollution has been identified in the Proposed Project area.

The Petition alleges that production and transportation of bottled water requires significant
amounts of energy, and this process generates greenhouse gas emissions which contributes to
climate change.

The Petition did not contain any material evidence that supported this allegation.

The Petition includes information that alleges a potential connection between the groundwater
usage and impacts to surface water resources, including the Vermillion River and a nearby
calcareous fen, Kelleher Fen.

The Vermillion River is a designated trout stream, and its headwaters are one-third of one mile
from the city of Elko New Market Well Number 4 (unique number 805363). Well Number 4 is
constructed at 500 feet deep and authorized to pump up to 1,000 gallons per minute from the OPCJ
aquifer. However, the headwaters of the Vermillion River are not a designated trout stream. The
trout stream-designated section of the Vermillion River is more than five miles to the east/northeast
of the city of Elko New Market water supply production wells and is unlikely to be impacted by
Elko New Market’s wells. Much larger permitted water appropriators like the cities of Lakeville
and Farmington and shallow irrigation systems are located much closer to the trout stream
designated section of the Vermillion River. As part of the water appropriations permit application
review, DNR staff will look closely at any potential surface water connections, including the
Vermillion River and its headwaters, based on the volume of water requested and the timing of
proposed pumping.

Minnesota Statute §103G.287 states that groundwater appropriations can be limited by the
commissioner to protect ecosystems (such as those in rivers, wetlands, and lakes) and that the
commissioner may issue water-use permits for appropriation from groundwater only if the
commissioner determines that the groundwater use will not harm ecosystems, such as those in
rivers, wetlands, and lakes.

Minnesota Statute §103G.285 states that groundwater appropriations that will have negative
impacts to trout streams may only be temporary appropriations.

Geologic data indicates that wetlands and lakes are unlikely to be impacted by Elko New Market’s
pumping. Additional analysis would be conducted while reviewing the permit application to
determine with more certainty whether impacts could occur.

Calcareous fens, including the Kelleher Fen, are unlikely to be impacted by Elko New Market’s
pumping. The Kelleher Park calcareous fen is 10 miles from Elko New Market's wells. DNR's
experience is that appropriators more than five miles from a calcareous fen are unlikely to impact
the calcareous fen. Appropriation permits that have the potential to impact fens are evaluated using
site-specific data to determine whether the fen(s) could be impacted. It is unknown whether springs
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38.

39.

40.

4.

could be impacted by pumping. Additional analysis would be conducted while reviewing the
permit application to determine with more certainty whether impacts could occur.

Minnesota Rules 8420.0935 states that calcareous fens, as identified by the commissioner, must
not be impacted or otherwise altered or degraded, wholly or partially, by any action, unless the
commissioner, under an approved management plan, decides some alteration is necessary.

In determining whether to order an EAW, a RGU should consider whether, as a result of a proposed
project, there may be the potential for cumulative environmental effects caused by the project. A
cumulative potential effect is "the effect on the environment that results from the incremental
effects of a project in addition to other projects in the environmentally relevant area that might
reasonably be expected to affect the same environmental resource." Minn. R. 4410.0200, subp.
I1a.

The potential contribution of the Proposed Project to environmental effects that were identified
as concerns in the petition (e.g., aquifer depletion, concentrating existing groundwater
contamination, greenhouse gas contributions) is comparable to other users in the Elko New
Market area. These incremental contributions from the Proposed Project do not have the
potential to create environmental effects beyond those that may already occur due to existing
municipal and industrial facilities. Therefore, the Proposed Project does not have the potential to
cause significant cumulative environmental effects.

CONCLUSIONS

. DNR has determined that the Niagara Water Bottling Project in Elko New Market is subject to the

Petition.

When determining whether a proposed project may have the potential for significant
environmental effects, the RGU considers the evidence from the petition and other information
known to the RGU in the context of the following factors:

type, extent, and reversibility of environmental effects;
b. cumulative potential effects of related or anticipated future projects;

c. extent to which the environmental effects are subject to mitigation by on-going regulatory
authority; and

d. the extent to which environmental effects can be anticipated and controlled as a result of
other environmental studies undertaken by agencies or the project proposer, including other
EISs.

See Minn. R. 5510.1100, subp. 6 (directing the RGU to consider the factors set forth in Minn. R.
4410.1700, subp. 7 in determining whether a project may have the potential for significant
environmental effect).

Type, extent, and reversibility of environmental effects.

The Proposed Project would use 425,000 gallons of water per day, or 155 million gallons per year,
as an expanded use and volume of the existing DNR water appropriation Permit No. 1984-6141.
As set forth in Paragraphs 22 through 40, this expanded water use roads would have limited direct
environmental effects on water quality, water availability or greenhouse gas emissions.

Cumulative potential effects of related or anticipated future projects.
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Based on the Findings of Fact set forth in Paragraphs 39-40, the DNR is unaware of any past,
present, or reasonably foreseeable projects, for which a basis on expectation has been laid, that
combined with environmental effects of the Proposed Project may result in significant potential for
environmental effects.

Extent to which environmental effects are subject to mitigation by on-going public regulatory
authority.

Paragraphs 26, 34, 35, and 38 describe on-going regulatory authority of the DNR that applies to
water appropriations. This authority can limit and/or require conditions to mitigate relevant potential
environmental effects related to aquifer sustainability, water quality and other nearby surface water
resources.

Extent to which environmental effects can be anticipated and controlled as a result of other
environmental studies undertaken by public agencies or the project proposer, or other EISs.

The following documents provide information that can be used to anticipate and control
environmental effects of the Niagara Water Bottling project:

a) City of Elko New Market. Alternative Urban Areawide Review Update for City of Elko
New Market. (January 2022)

b) Minnesota Department of Natural Resources. Dakota County Aquifer Tests—Lakeville
Aquifer Test Report. (July 3, 2017).

c) Minnesota Department of Natural Resources. County atlas status list. (Obtained from

https://www.dnr.state.mn.us/waters/groundwater_section/mapping/status.html, Dec. 7,
2022).

d) Minnesota Geological Survey: University of Minnesota. Supplement to the Scott County
Geologic Atlas. (January 2007).

The RGU is required to deny a petition for an EAW if the evidence presented by the petitioner
fails to demonstrate the project may have the potential for significant environmental effects. Minn.
R. 4410.1100, subp. 6. As demonstrated in Paragraphs 22 through 39, the Proposed Project does
not have the potential for significant environmental effects.

Any Findings that might be properly termed Conclusions and any Conclusions that might properly
be termed Findings are hereby adopted as such.
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ORDER

Based on the above Findings of Fact and Conclusions:

The Department of Natural Resources determines that an Environmental Assessment Worksheet
will not be prepared for the proposed Niagara Water Bottling Project in Elko New Market, as
requested by the petition submitted to the EQB.

Dated this 27  day of February 2023.

STATE OF MINNESOTA
DEPARTMENT OF NATURAL RESOURCES

71

JESS RICHARDS
Assistant Commissioner
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